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INTRODUCTION

1.The record reveals that Integrated Systems Incorporated, later purchased by Wind River
Systems Incorporated (collectively hereinafter as "ISI") breached its contract with Bionic
Buffalo Corporation ("BBC") and engaged in tortious conduct, namely, misappropriating BBC's
source code for ISI's own benefit. Accordingly, the Panel should find ISI liable for breach of
contract and misappropriation of trade secrets, and should grant relief in the form of damages
and orders to compel specific performances.

DISCUSSION OF THE AGREEMENT

2.The BBC-ISI Agreement of 12 September 1996, is a contract between the Parties. It is the
"sole and entire agreement of the parties with respect to the subject matter [thereof] and
supersedes any prior oral or written promises or agreements. There are no promises, covenants
or undertakings other than those expressly set forth in [the] Agreement." (BBC-ISI Agreement,

page 11)

3. The BBC-ISI Agreement "may not be modified or amended except by a writing which is
signed by authorized representatives of each of the parties." (BBC-ISI Agreement, page 11) Only
one such modification or amendment was made, the Amendment to Software License

Agreement of 27 September 1996. ~

PERFORMANCE BY CLAIMANT

4.BBC has fully performed its obligations under the BBC-ISI Agreement. During five years of
litigation, including a District Court counterclaim against BBC, a District Court claim against
BBC's President, two distinct arbitration claims against BBC, and two distinct arbitration claims
against BBC's President, ISI/WRSI has failed to assert that any obligation of BBC associated
with any specific clause of the BBC-ISI Agreement was not met.

PRE-TERMINATION BREACHES BY RESPONDENT

5.First Breach by ISI/WRSI: ISI/WRSI failed to notify BBC promptly that a license had
been granted. On 13 November 1996, ISI/WRSI invoiced KETI for various items, including the
Video Server Interface which included BBC's software. On 18 December 1996, ISI/WRSI sent a
letter to KETI, reminding them of the obligation, saying that "the following payments are due
from KETI to ISI...". Under the terms of the BBC-ISI Agreement, "ISI's assertion to any of ISI's
customers that payment is due for... software shall... be considered acceptance" (BBC-ISI
Agreement, page 5) Furthermore, "At the time a license is granted by ISI to any of IST's
customers... ISI shall promptly notify BBC of such..." (BBC-ISI Agreement, page 6)

6.ISI/WRSI did not promptly notify BBC of the invoice or reminder letter. On 13 February 1997,
in an oral communication, ISI/WRSI told BBC that the customer had been invoiced, but did not
specify any date, implying that the invoice had only recently been sent.

2




Stephen Neill Scheerer

ATTORNEY & COUNSELOR AT LAW

120 COUNTRY CLUB DRIVE, SUITE 12,

INCLINE VILLAGE, NEVADA 89451
TELEPHONE (775) 831-1772 * FAX (775) 832-0772

10

1

IS

16

17

18

19

20

21

23
24
25
26
27

28

7.Subsequently, when questioned, ISI/WRSI repeatedly denied the existence of the invoice. This
denial was willful, being made by people who had knowledge of the invoice. Given ISI/WRSI's
obligation to tell BBC of the license grant, the delay constituted negligent misrepresentation,
which is a fraud, and subsequent denials amounted to intentional fraud.

8.Second Breach by ISI/WRSI: ISI/WRSI failed to pay BBC timely for the license granted
to KETI. Regarding various components of the licensed software, the BBC-ISI Agreement says,
(a)"A final $24,700 [of the Porting Kit License Fee] shall be paid within thirty days of
acceptance of any Platform-Specific software..." (page 5)
(b)"The $10,000 Distribution License Fee shall be paid within thirty days of... a license
granted" (page 5)
(c)"A final $4,500 toward the Distribution License Fee... shall be paid within thirty days
of acceptance..." (page 5)
(d)"A final $18,000 toward the Source License Fee... shall be paid within thirty days of
acceptance..." (page 6) '

9.Since "acceptance” is defined to include assertion to a customer that payment is due, ISI/WRSI
was obligated to pay these payments to BBC by 13 December 1996. In spite of numerous
reminders and demands, ISI/WRSI did not make timely payment, thus breaching the BBC-ISI
Agreement. A few of the reminders included:
(a) On 4 February 1997, BBC invoiced ISI/WRSI for the final payments. At that time,
because of the fraudulent concealment of the invoice, BBC did not know about the 13
November 1996 invoice from ISI to KETI, so BBC's 4 February 1997 invoice was based
on other, legitimate grounds for payment.
(b) On 11 March 1997, BBC wrote to ISI/WRSI, reminding ISI (among other thmgs) that
"ISI has not paid us".
(c) On 14 April 1997, BBC wrote again to ISI/WRSI, saying that it would terminate the
BBC-ISI Agreement if payment was not made.

10.Although ISI/WRSI reacted to these and other notices, if failed to address almost all of the
substantive issues raised, including the issue of payment. Indeed, ISI/WRSI explicitly stated its
intention not to comply with the demand for timely payment.

11.Eventually, ISI/WRSI made these payments, in November 1997, but such payment was not
timely.

12." Assuming nothing in a contract making time essential it can be made so after the time for
performance has arrived by the party not in default making a demand and giving notice that the
other party perform within a reasonable time." (National Exhibition Company v. Ball, 139 So. 2d
489, Fla. Dist. Ct. App. 2d Dist., 1962)

13."When time of performance is material to the contract, failure of one party to perform by the
contract deadline warrants terminating the contract." (Coronado Co., Inc. v. Jacome's Dept. Store,

Inc., 629 P.2d 553, 129 Ariz. 137, Ariz.App. Div. 2, 1981) "Failure to tender timely performance
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can constitute a material breach of contract." (Goldston v. AMI Investments, Inc., 655 P.2d 521,
98 Nev. 567, Nev. 1982)

14.Finally, the ISI-BBC Agreement itself specifies that failure to make timely payment is a
material breach: "BBC may terminate this Agreement in the event ISI... fails to make when due
any License Fee payment or other payment...".

15.Therefore, the failure to pay timely was a material, willful breach of the Agreement.

16.1t is noted here that the November 1996 invoice was not the only condition precedent to
ISI/WRSTI's obligation to pay BBC. Any form of "acceptance" triggered the obligation to pay.
"Explicit acceptance by ISI or by any customer of ISI of such software or ISI's assertion to any of
ISI's customers that payment is due for said software shall also be considered acceptance." (BBC-
ISI Agreement, page 5) Alternatively to the "assertion that payment is due", by the April 1996
ISI-KETT Agreement, KETI accepted the software in February 1997, when it failed to find any
material errors within the first 30 days subsequent to delivery. Also alternatively, KETI accepted

the software on 31 May 1997, when it declared an "Accept" result for the software in its third test

report. Using any of these criteria, ISI/WRSI failed to make timely payment to BBC.

17.Third Breach by ISI/WRSI: ISI/WRSI reverse-engineered BBC's software. "ISI may not
decompile, disassemble, or reverse-engineer the Porting Kit." (BBC-ISI Agreement, page 6)
"Reverse engineering is the process of starting with a finished product and working backwards to
analyze how the product operates or how it was made." (Secure Servs. Tech., Inc. v. Time &
Space Processing, 722 F. Supp. 1354, E.D. Va. 1989). ISI/WRSI modified and rewrote portions
of BBC's software, and discussed the results of reverse-engineering among themselves and KETI.
It is inconceivable that one might modify or rewrite a program without first having studied it to
acquire some understanding of how it operates. Reverse-engineering is manifestly a willful act,
not susceptible of being performed accidentally or unintentionally. ISI/WRSTI's reverse-
engineering of BBC's programs was a willful breach of the BBC-ISI Agreement.

18.Fourth Breach by ISI/WRSI: ISI/WRSI improperly used BBC's support services. "ISI
agrees that in order to receive Software Support for a Program, IST must use a currently
supported version of the Program..." (BBC-ISI Agreement, page 8)

19.0n 17 February 1997, ISI submitted the only bug report ever made on BBC deliverables after
ISI/WRSI had received the final version of the software on 12 December 1996. The bug report
was for a series of compiler warning errors that were an inconvenience but which did not affect
the operation of the software. BBC shipped corrections to KETI on 24 February 1997. KETI was
unable to integrate the fixes. Upon investigation, it was determined the reason they could not be
integrated was that ISI/WRSI had modified BBC's software, and moreover was not using the
latest versions sent over two months previously.

20.Any competent programmer would know that patches sent to KETI, where KETI was using an
incompatible version of the software, could not be installed. The diagnosis of this problem
caused unnecessary work and expense for BBC, which could have been avoided had ISI/WRSI
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chosen either to use the latest versions of the code, or to refrain from seeking support for this
problem.

21.Fifth Breach by ISI/WRSI: ISI/WRSI announced its intention to act in terms contrary to
those of the BBC-ISI Agreement. After the software had been delivered, ISI/WRSI announced
its intention not to make the final payments to BBC until such time as KETI payed ISI/WRSI.
This was contrary to the BBC-IST Agreement [P. 5] and a breach in the course of performance.

22.Sixth Breach by ISI/WRSI: the actions and inactions of ISI/WRSI hindered BBC in
BBC's attempts to satisfy KETIL. BBC had an obligation to support KETI directly. "BBC is
under no obligation to provide direct support except to ISI itself and to KETIL." (BBC-ISI
Agreement, page 9) "An implied covenant of good faith and fair dealing exists in every Nevada
contract and essentially forbids arbitrary, unfair acts by one party that disadvantage the other."
(Frantz v. Johnson, 999 P.2d 351, 116 Nevada Advance Opinion No. 53 (May 4, 2001) ISI/WRSI
provided KETT with preliminary versions of the software, instead of with the final versions,
where those preliminary versions were known to contain errors and to be an incomplete
implementation of the required functionality. By failing to disclose this in advance, BBC was
made to appear to have delivered a flawed product, and moreover was made to appear unable or
unwilling to support KETI properly. By failing to disclose to KETI that older, incomplete
software was sent to KETI, and by attempting to lay blame on BBC for these problems,
ISI/WRSI acted arbitrarily and unfairly, and breached the implied covenant of good faith and fair
dealing. ‘

23.Seventh Breach by ISVWRSI: IS/WRSI withheld payment in lieu of using the exclusive
remedies afforded by the BBC-ISI Agreement for any alleged non-performance by BBC.
Regarding any defects in the software, "ISI'S EXCLUSIVE REMEDY AGAINST ANY PARTY
FOR BREACH OF THIS AGREEMENT SHALL BE, AT BBC'S CHOICE, (A) CORRECTION
OF ANY ERROR OR DEFECT IN THE PROGRAM AS TO WHICH ISI HAS GIVEN
NOTICE (B) REPLACEMENT OF THE PROGRAM INVOLVED." (BBC-ISI Agreement, page
7

24."[A} remedy specified in a contract is to be considered permissive rather than exclusive,

unless so provided in the contract either expressly or by necessary implication.” (Kathman v.
Wakeling, 417 P.2d 840, 69 Wn.2d 195, Wash. 1966) "Parties to a contract may stipulate to what
the consequences of a breach of the agreement will be. If the language discloses that the parties
intended to limit the remedy to the one stated, the stipulation will be enforced." (Coastal
Computer Corporation v. Team Management Systems, Inc., 624 So0.2d 352, 8 L.LE.R. Cas. (BNA)
1436, Fla. Dist. Ct. App. 2d Dist., 1993)

25.0n 5 May 1997, without having availed itself of the exclusive remedy provided in the BBC-
ISI Agreement for allegedly defective software, ISI/WRSI chose to "deposit the disputed funds
into an escrow account” pending the outcome of the first of ISI/WRSI's four arbitration claims.
(It is not known whether or not ISI/WRSI in fact deposited those funds into an escrow account.
However, on 14 July 1997, when ISI/WRSI removed BBC as a respondent by amending its first
arbitration claim, it failed to pay any allegedly-deposited funds to BBC.)
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26.Crafting the alternative remedy of withholding funds was clearly willful, and a breach of the
BBC-ISI Agreement.

TERMINATION OF THE AGREEMENT

27.The BBC-ISI Agreement allowed BBC to terminate same Agreement. "BBC may terminate
this Agreement in the event ISI (a) fails to make when due any Licence Fee payment or other
payment required under this Agreement; (b) commits a material breach of any of its obligations
concerning scope of use of the protection of the Porting Kit, Documentation, intellectual property
of BBC, and Confidential Information; or (c) materially breaches any of its other obligations
under any provision of this Agreement, which breach is not remedied within thirty (30) days after
notice thereof by BBC to ISI. In its discretion, upon the occurrence of any the foregoing
conditions, BBC may terminate this Agreement." (BBC-ISI Agreement, page 10)

28.ISI/WRSI's breaches included (among others) failure to make payments when due, and bréach

(by reverse-engineering) of its obligations regarding scope of use of the software.

29.BBC had given more than the required 30-day notice to ISI/WRSI of breaches, and was
therefore entitled to make the election to terminate the BBC-ISI Agreement. .

30.After the aforementioned breaches, on 19 April 1997, BBC sent its Termination of
Agreement, Demand for Payment, and Change of Address to ISI/WRSI. The Termination notice
explained the justification for making the election to terminate, declared the Agreement
terminated and the licenses cancelled, demanded that ISI/WRSI destroy all copies of the software
in their possession, and once again demanded payment from ISI/WRSI.

31."When a right to rescind, reserved to. one of the parties in a contract, is made to depend upon
the happening of a certain event or contingency, it can be exercised only in the case provided
for... In other words, the precise breach, default, or contingency specified in the contract must be
shown to have occurred... But on the other hand, if the particular event occurs, it is immaterial
how little relation it may appear to have to the substance of the contract, or how unreasonable it
may seem to be to make the continued existence of the contract depend on it. If the case arises in
which the right to rescind was reserved, that right may be exercised, the parties having so
contracted." (Hal Roach Studios v. Film Classics, 69 F.Supp. 565, 69 U.S.P.Q. (BNA) 234,
S.D.N.Y. 1946, quoting Black's Recission of Contracts and Cancellation of Written Instruments)

32.Upon termination, the BBC-ISI Agreement specified that "ISI's license to use the Porting Kit
shall terminate, and ISI shall immediately turn over to BBC all copies of the Porting Kit, and any
other Confidential Information relating to the Porting Kit and shall remove and erase completely
any copies of the Porting Kit installed or recorded on any hard disk or other storage medium. ISI
shall promptly certify in writing that it has complied with this requirement." (BBC-ISI
Agreement, page 10)

33.Furthermore, upon termination, "ISI shall pay to BBC all fees due through the effective date
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of such termination. Unless otherwise specified herein or otherwise agreed in writing, all fees
collected or accrued prior to the date of termination shall be retained by BBC without any pro
rata refund to ISI... termination... shall not terminate any Distribution Licenses to Manufacturers
for which ISI has paid the Distribution License Fee."

34.In other words, ISI/WRSI was required to forfeit any licenses which might have been granted
to customers, even though ISI/WRSI still owed the money for those licenses. At the time of
termination, ISI/WRSI still had not paid for the KETT license, so the KETI license was forfeited,
with the license fee still being owed to BBC.

35."It is true that the law does not look with favor upon forfeitures... Nevertheless, when the
parties by their contracts provide for forfeiture upon default, and when substantial defaults
occut... the court is powerless to afford relief from the effects of such defaults." (In re Michigan-
Ohio Building Corporation, Fellheimer v. Townsend et al., 97 F.2d 845, C.C.A. 7th Cir. 1938)
"While I recognize that forfeitures are not favored by the law... I cannot overlook an exception to

‘the rule, i.e. where the parties under no disability contract for a forfeiture, it will be enforced."

(Osberg Construction Co. v. City of the Dalles, 300 F.Supp. 442, D.Or. 1969)

36.ISI/WRSI's subsequent payment to BBC (in November 1997) of the amount due did not serve
to reinstate the Agreement, and thus did not give either ISI/WRSI or KETI any rights to have or
to use BBC's software. "When the appellees exercised their right to treat the contract as ended...
there was no longer a binding contract... Nothing... can revive an already dead... contract.” (Allan
v. Martin, 117 Ariz. 591, 574 P.2d 457, 1978)

37.The BBC-ISI Agreement, even after termination, imposed certain obligations upon ISI/WRSL.
Among those were ISI/WRSTI's obligation to permit an audit, and ISI/WRSI's obligation to
destroy or return BBC's software and to certify said destruction to BBC.

POST-TERMINATION BREACHES BY RESPONDENT

38.Eighth Breach by ISI/WRSI: ISI/WRSI refused to permit an audit and inspection as
allowed by the BBC-ISI Agreement. "During the term of this Agreement and for a period of
one year after terminated, upon reasonable notice, BBC may enter the premises of ISI and
perform reasonable audit and inspection procedures to confirm that ISI is in compliance with the
terms and conditions of the Agreement... ISI shall cooperate in any such inquiry." (BBC-ISI

| Agreement, page 10)

39.After repeated requests and reasonable notice, ISI/WRSI has refused to allow BBC to enter its
premises to conduct any audit or inspection procedures whatsoever.

40."The general rule is that, in the absence of applicable provisions in the contract itself, a party
thereto is not excused from performing it according to its terms, where performance is possible
and lawful... In accordance with the general rule, if a party desires to be excused from
performance in the event of contingencies arising, it is his or her duty to provide therefor in his or
her contract". A leng list of excuses has been shown to be ingdequate, among them being
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inability to perform; convenience; inconvenience; unpleasantness; unforseen hardship or
difficulties (however great); danger; change of circumstances; economic loss; the fact that the
contract turns out to be hard and imprudent, unprofitable or impracticable, ill-advised, foolish, or
unexpectedly onerous or burdensome; the possibility of revealing secret formula or trade secrets;
or difficulty occasioned by war. (17B C.J.S. §513) \

41.Nor does it matter if there is no likelihood that BBC will benefit in any way from the audit
and inspection. "...the party from who the performance is due cannot (generally) assert that
performance would be of no benefit to the other party." (Edgerton v. Taylor, 115 S.E. 156, 184
N.C. 571, N.C. 1922)

42 In a case involving a contractually-required audit by the City and County of Denver, the Court
held, "Pointing to the cost of an audit,... plaintiffs contend that the agreement is commercially
impracticable to perform and that submission of their own certifications that their revenue
statements are correct would fulfill the contract requirement....[however, the Court found that]

allowing the owners to certify the correctness of their own revenue statements defeats the

purpose of having an independent third party review and deprives the City of assurances provided
by such a review... [T]he contracts were not impracticable to perform because the requirement for
independent review... should reasonably have led the plaintiffs to contemplate that they would
have to provide assurance that their financial statements were correct... [A]doption of plaintiffs'
interpretation that the clause [requiring the audit] is not material would defeat the purpose of
having an independent CPA review the statements... and would render the provision
meaningless." (Ad Two, Inc. v. City and County of Denver, 983 P.2d 128, Colo.App. 1999) In
the present dispute, the contract provides that BBC, rather than an independent CPA, may
conduct the audit and inspection, but the principles are the same.

43.An audit and inspection, as required by the BBC-ISI Agreement, has not yet taken place,
regardless of whether or not BBC has been allowed to enter the premises.

(a) "Sufficient competent evidential matter is to be obtained through inspection,
observation, inquiries, and confirmations to afford a reasonable basis for an opinion
regarding the financial statements under audit." (The Auditor's SAS Field Guide, Dan M.
Guy and D. R. Carmichael) Sufficient competent matter has not yet been obtained.

(b) "Generally, when a certified public accountant is engaged to perform an independent
audit... he represents and warrants that he will perform the audit and other accounting
work in accordance with generally accepted auditing standards and generally accepted
accounting principles” (Jury instructions in 578 F.2d 757, U.S. v. Weiner, C.A.9 (Cal.)
1978) The discovery afforded by this proceeding does not comply with generally accepted
auditing standards and generally accounting principles.

(c) "...an audit consists of sufficient independent examination to express an opinion on the
fairness, in all material respects, of the financial statement... An audit, unlike a review,
generally requires the accountant to assess the organization's internal control procedures,
examine evidence supporting the amounts in the financial statement using an appropriate

8



@gtephen ﬁeill SBcheerer
ATTORNEY & COUNSELOR AT LAW

120 COUNTRY CLUB DRIVE, SUITE 12,

INCLINE VILLAGE, NEVADA 89451

TELEPHONE (775) 831-1772 » FAX (775) 832-0772

17
18
19
20
21
22
23
24
25
26
27

28

sampling frequency, observe inventories, and confirm accounts receivable... Although
audits may vary in procedures and sampling rates, and therefore in level of audit risk,... an
audit, as opposed to a review, offers at least some verification of the amounts disclosed in
the financial statement." (177 F.3d 1102, Prescott v. County of El Dorado, C.A.9 (Cal.)
1999) Neither confirmation, nor independent examination, nor verification has taken
place. The BBC-ISI Agreement allows BBC to conduct the audit and inspection "to
confirm that ISI is in compliance”. (Agreement, page 10) It does not say that an arbitrator
or any other person may stand in BBC's stead, and make this independent confirmation.
(Even if it did, the arbitrators have not examined the evidence.)

(d) "The auditor should determine that the population from which he draws the sample is
appropriate for the specific audit objective. For example, an auditor would not be able to
detect understatements of an account due to omitted items by sampling the recorded
items. An appropriate sampling plan for detecting such understatements would involve
selecting from a source in which the omitted items are included." (Central States,
Southeast and Southwest Areas Pension Fund, et al., v. Central Transport, Inc., et al (105
S.Ct. 2833, 472 U.S. 559, 86 L.Ed.2d 447, 53 USLW 4811, 6 Employee Benefits Cas.
1665) Appropriate sampling has not yet taken place from the sources in which omitted
items might be included.

44.Ryan Corrigan, BBC's auditing expert, will testify that there is insufficient material to begin
an audit under any reasonable definition of that term. ‘

45."This court may vacate an arbitration award when an arbitrator manifestly disregards the law...
The law in regard to interpretation of contracts... is clear. "We should not interpret the contract so
as to render its provisions meaningless. If at all possible, we should give effect to every word in
the contract." (Coblentz v. Hotel Employees & Restaurant Employees Union Welfare Fund, 925
P.2d 496, 112 Nev. 1161, Nev. 1996)

46."It has long been the policy in Nevada that absent some countervailing reason, contracts will
be construed from the written language and enforced as written... if a document is facially clear,
it will be construed according to its language... We are not free to modify or vary the terms of an
unambiguous agreement.” (Kaldi v. Farmers Ins. Exchange, 21 P.3d 16, Nev. 2001)

47.Ninth Breach by IS/WRSI: ISI/WRSI has failed to destroy or return all copies of BBC's
software, and certify in writing that such destruction or return has taken place. As
explained above, ISI/WRSI is obligated to destroy the software and provide such a certification.

DISCUSSION OF TRADE SECRET
48.Nevada’'s Uniform Trade Secrets Act (NRS 600A) governs trade secret misappropriation
claims. The Act "merely codifies the common law elements of misappropriation of confidential
information". (Frantz v. Johnson, 999 P.2d 351, Nev. 2000)
49.The software and documentation delivered to ISI/WRSI pursuant to the BBC-ISI Agreement

9
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embody the valuable trade secrets of BBC. "ISI acknowledges that the Porting Kit and the
Documentation contain proprietary and Confidential Information of BBC." (BBC-ISI Agreement,
page 6) BBC has at all times consistently and actively guarded its secrecy. It is a unique product,
and ISI/WRSI at several times was unable to find a similar product elsewhere.

50.Circumstantial evidence is sufficient to sustain a claim of misappropriation. "We disagree
that... direct evidence is necessary and conclude that there was sufficient circumstantial evidence
that appellants misappropriated trade secrets... Causation may be inferred from the circumstantial
evidence presented at trial... [A]n existing business is entitled to compensation in instances where
indirect circumstantial evidence shows that its competitors harmed it through unfair and illegal
business tactics." (Frantz v. Johnson)

51.BBC's misappropriation claims do not displace its contract claims. "[CJontractual remedies,
even those based upon misappropriation of trade secrets, are not displaced by the UTSA." (Frantz
v. Johnson) :

52.The use of trade secrets after termination of a contract permitting their use is a tort. (Span-
Deck, Inc. v. Fabcon, Inc., 570 F.Supp. 81, D.C.Minn. 1983) However, misappropriation may
occur at any time before or after termination, since misappropriation includes use without
consent. (NRS 600A.030) The BBC-ISI Agreement placed restrictions (such as prohibitions
against reverse engineering) on the use of the trade secret, and ISI/WRSI accordingly did not
have the consent of BBC to prohibited uses. Accordingly, before termination, an unauthorized
use can at once be both a breach of contract, and also a misappropriation.

53.The acquisition of a trade secret by improper means also is misappropriation. Improper means
includes willful breach of a duty imposed by contract. (NRS 600A.030) In this case, given the
obligation incumbent upon ISI/WRSI to destroy BBC's software after contract termination,
simple possession of the software constituted misappropriation. However, the damages in a
misappropriation case come not from the acquisition itself, but rather from the use after
acquisition. (EFCO Corp v. Symons Corp., 219 F.3d 734, 55 U.S.P.Q.2d 1423, C.A.8, Iowa
2000)

54.A trade secret consists of "information, including, without limitation, a formula, pattern,
compilation, program, device, method, technique, product, system, process, design, prototype,
procedure, computer programming instruction or code." (NRS 600A.030) It is the underlying
information which is the trade secret, not the physical embodiment or form of expression. Trade
secrets may be learned, and misappropriation includes the memorization of a secret, and
subsequent improper use. "Using memorization to rebuild a trade secret does not transform that
trade secret from confidential information into non-confidential information. The memorization
is one method of misappropriation." (Stampede Tool Warehouse, Inc. v. May, Ill. App. 1 Dist.
1995, 651 N.E.2d 209, 209 IlL.Dec. 281, 272 11 App.3d 580, 35 U.S.P.Q.2d 1134, rehearing
denied, as modified, appeal denied, 657 N.E.2d 659, 212 Ill.Dec.438, 163 I11.2d 589)

55.Therefore, while a computer program itself may be a trade secret, the formulae, methods,
techniques, designs, and procedures expressed by the program may also be trade secrets.
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