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Dept. No. 1 GURT CLERK

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEQAQ& -

IN AND FOR THE CGGNTY OF LANDER -

* % & *

MICHAEL MARKING and
ELIZABETH FLEMING,

Appellants,

vs. ORDER

VIRGINIA GALLEGOS,

Respondent .

Vst Nkl Nl Nl el e st s Nl Vg sl e

R SN

On August 10, 2009 the Justlce Court of Austln
Township issued Temporary Orders for PrOtection from Stalking,
Aggravated Stalking, or Harassment (TPO's) pursuant to NRS
200.591 against Michael Marking and Elizabéth Fleming,
Appellants. On August 25, 2009, the Justice of the Peace, the
Honorable Joseph W. Dory, modified the TPO's. At no péint was
an application for an extended order fiied. On August 14,

2009,. Appellants attempted to file a Notice of Appeal with the
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. Austin Justice Court Clerk Patsy Waits, and that appeal was not

accepted or received by the Clerk. On September 17, 2009,

Appellants filed a Notice of Appeal-'in District Court along

with a Motion to Docket Appeal and a Petition for Writ of

Mandamus. Finally, on September 24, 2009, Appellants filed an
Ex Parte Motion for Order Preserving the Record.

DISCUSSION

4In this appeai there are ﬁwo issues for this Court te
decide: (1) was the Clerk of the Austin Justiée Court acting
within the scope of her duties in not accepting the Notice of
Appeél offered by Appellants; and (2) do Appellants have tﬁl
right to appeal the TPO's issued against them to the District
Court.
First, it is the finding of this Court that the

Austin Justice Court Clerk erred by not accepting Appellants'

Notice of Appeal. Generally the Clerk of the Justice Court is

. to accept all filing and pleadings. The Nevada Supreme Court

has stated:

The clerk has a ministerial duty to
accept and file documents. She has no
authority to pass upon the validity of
instruments presented for filing. The
power to make any decision concerning
the propriety of any paper submitted or
the right of a person to file a paper
is vested in the court not the clerk.
Bowman v. Eighth Jud. Dist. Ct., 102
Nev. 474, 478 (1986).
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Because the Austin Justice Court erred by not

accepting Appellants' Notice of Appeal, this Court GRANTS

Appellants' Writ of Mandamus. 1In the future, this Court ORDERS

the Clerk of the Justice Court to accept and file all documents

and reserve decisions concerning acceptance to the Court.

 The second issue this Court is to consider is wie

or not Appellants have the.righ; to appeal the TPO issued
against them to the District Court. NRS 200.594 (1) states: "A
temporary order iséued pursuant to NRS 200.591 expires withig
such time, not to exceed 30 days, as. the court fixes..." gg;

In the present appeal, the TPO was issued on August
8, 2009, and the Justice éourt fixed an expiration date of
September 10, 2009, exceeding the 30-day limit. Under NRS-
200.591(4), "If an extended order is issued by a Justice Court,
and interlocutor& appeal lies to the district court, whichtmay
affirm, modify or vacate the order in question..." Id. |

Because the TPO's issued by the Austin Justice Court
exceeds the 30-day limit established by statute, this Court
must decide if the TPO's issued by the Justice Court constitute
extended orders. If the TPO's are deemed to be extended

orders, Appellants would have the right to an interlocutory

appeal to the district court.
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or that an application for extended order was filed. While the

It is this Court's flndlng that the TPO's issued by
the Justice Court were not extended orders. There is no |
indication from the" record, or from-the TPO's themselves that

the Justice of the Peace intended to extend his original orders

Justice Court was not accurate_ln that themeO'
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for 32 days, it is the findlng of thls COurt that the TPG'

were valid for the Sta‘°fm}_ maximum of 30 days (September €,

R i

2009). It is further eVIdApced that the’ orlglnal TPO's were

not extended orders because durlng the 30-day time period aﬁ e

the TPO's, neither the original applicant, Virginia Galls
or the Court attemptedvto extend the orders.

Thus, pursuant to NRS 200.591(4), the TPO's in this

case were not extended orders and as such, Appellantg do not
have standing to bring an interlocutory appeal in Dlstrlct

Court It is for these reasonwathls Court DENIES Appellants'
A :

Motion to Docket Appeal and Appellan@ﬁ' Mo%?on for Order

Preserving the Record.

“+-CONCLUSTONS -

Because of the aforementloned reasons, this Court
GRANTS Appellants' Motion to Docket Appeal.and Appellants'
Motion for Order Preserving the Record.
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' This Court hereby ORDERS this case be REMANDED to the
Justice Court for further proceedings in accordance with said

Order.
IT IS SO ORDERED.

DATED this /47%’ day of October, 2009.

Ll

RICHARD A.
DISTRICT JUDGE
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