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IN THE SixTH JupiciaL COURT OF THE STATE OF NEVADA

IN anD For THE CounTy OF LLANDER

MicHAEL MARKING, and

ELizABETH FLEMING

Appellants
MortioN To DoCKET APPEAL
V.
(Austin Justice Court Case Number 09
VIRGINIA GALLEGOS, PO 002/003)
Appellee

Come Now Michael Marking and Elizabeth Fleming, in proper person, as Appellants in this

Matter, and hereby petition this Court as follows:

| WHEREAS,

| (1) This matter came before the Austin Justice Court on Monday, 10 August 2009, by ex
parte application of Virginia (Sissie) Gallegos, Appellee/Applicant, for a temporary
order under NRS 200.591 (to protect against alleged stalking or harassment); and

(2) The Justice Court on the same day issued such an order, effective for 30 days; and

(3) Pursuant to NRS 200.594, Michael Marking and Elizabeth Fleming,
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Appellants/Adverse Parties, a hearing was held on Tuesday, 25 August 2009, and the
temporary order was modified, including an extension to 32 days; and,

(4) Appellants attempted on Monday, 14 September 2009, to file a timely appeal with the
Justice Court with this Sixth Judicial District Court against the 25 August order; and

(5) The clerk of the Justice Court refused to accept the Notice of Appeal, and refused also
the payment of fees; and

(6) Such an appeal is permitted by law,

(7) This Appeal is not moot, despite the expiration of the temporary and extended orders.

THEREFORE,
Motion is hereby made to this Court to docket this appeal directly, thus allowing timely
action by Appellant as required by the rules, and also bringing the case before this Court to

enable hearing the accompanying PeTiTioN FOR WRIT OF MANDAMUS.

IN SupporT OF THIS REQUEST, Appellants attach their MEMORANDUM OF POINTS AND AUTHORITIES

and their Exuisir, as follow.

DATED Monday, 14 September 2009.

Michael Marking, Appellant

Y
lppellant
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MEMORANDUM OF POINTS AND AUTHORITIES

1. The authority to file an appeal in this matter comes from two sources: JCRCP 72B
and NRS 200.491.4.

2. JCRCP 72B says an aggrieved party may appeal any appealable determination. “Any
appealable judgment or order in a civil action or proceeding may be appealed from and
reviewed as prescribed by these rules, and not otherwise [...]” (JCRCP 72B(a)) “[...] An
appeal may be taken: (1) From a final judgment in an action or proceeding commenced in
the court in which the judgment is rendered.[...]” (JCRCP 72B(b))

3. A “final” judgment is one which adjudicates all of the rights and responsibilities of
both parties to the dispute. (JCRCP/NRCP 54(b)) In this matter, there are no remaining
questions to be decided, no pending motions, and no remaining claims for relief before the
Justice Court. Accordingly, the 25 August 2009 decision is final.

4. This action was initiated in the Justice Court. Furthermore, the 25 August order from
which an appeal is being made is a final judgment. Therefore, both requirements (origin and
finality) are met, and the 25 August order is appealable.

3. Furthermore, NRS 200.491.4 specifically says that an appeal may be taken “without

bond”. Clearly, the right to appeal was contemplated by the legislature.
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6. We note that NRS 200.491.4 does not limit appeal rights; rather, it extends them.
Normally, under JCRCP 72B, an appeal may be made only after final judgment. During the
pendency of an injunction, the terms may be modified at any time by the court. Under
NRCP/JCRCP 54(b), this means that an injunction (such as the protective order as modified
25 August) is not “final” and is not subject to appeal until after it expires. However, the
effect of NRS 200.491.4 clearly allows an additional avenue for appeal: it permits an
interlocutory appeal, despite the lack of finality, from an extended order. The statute does
not deny the ordinary right of appeal from final judgments, but instead adds an additional
right to an interlocutory appeal during the pendency of the injunction.

7. Seen in context, it is obvious that taking NRS 200.491.4 as a limitation on appeal
rights, rather than as an extension, is an error.

8. (Of course, an interlocutory appeal may lie under extraordinary circumstances, but
the language of the statute makes it ordinary in this case.)

9. Finally, despite the expiration of the 25 August order, this appeal is not moot, given a
contemplated action by Appellants against Appellee for abuse of process and malicious
prosecution.

10. “This court has stated that an issue only becomes ‘moot when ‘the requested
judicial relief cannot affect the rights of the litigants.” [...] Because Winters may request
relief [...] for the alleged wrongful lien on his property, a request that, if granted, will affect
both his and Schulman's legal rights, this claim is not moot.” (Winters v. Schulman, Utah Ct.
App., Case No. 980242-CA, (1999))

11. In the present case, the outcome under res judicata cannot be relitigated, and thus an
appeal will affect the rights of the litigants under the contemplated action. Therefore, an

appeal will not be moot.
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Exhibit A - Notice of Appeal (rejected by Justice Court)

(only one exhibit)
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CERTIFICATE OF SERVICE

I hereby certify under penalties of perjury that on this date I served true and correct copies of
the foregoing MotioN To Docker AppeaL as follows:
(1) by depositing one copy for mailing, in a sealed envelope, U.S. Postage prepaid, at
Austin, Nevada, addressed to Virginia (Sissie) Gallegos, Austin, Nevada 89310; and
(2) by personally serving a second copy on the clerk of the Austin Justice Court, for
herself; and
(3) by personally serving a third copy on the clerk of the Austin Justice Court, for delivery

to Judge Joe Dory.

Dated Monday, 14 September 2009.

Michael Marking
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157 AFFIRMATION

158 | (Pursuant to NRS 239B.030)

159

160 = The undersigned does hereby affirm that the preceding document filed in the above-described
161 1 manner does not contain the social security number of any person.

162

163 Dated Monday, 14 September 2009.

164

165

166 Michael Marking
167

168

169

170

171 (Appellants’ electronic document name: motion_to_docket_appeal_20090914)

172
173
174
175
176
177
178
179 |
180
181

182
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! IN THE JUSTICE COURT OF AUSTIN TOWNSHIP M/})é
j ' COUNTY OF LANDER, STATE OF NEVADA .

|
- CASE No. 09 PO 002/003

VIRGINIA GALLEGOS, | 0 =
Applicant

NoTICE oF APPEAL

AUSTIN JUSTICE/ Co¥iT

| MICHAEL MARKING, Pa‘
| ELIZABETH FLEMING, '

Adverse Parties

| NOTICE IS HEREBY GIVEN that Michael Marking and Elizabeth Fleming, in proper person,
as Adverse Parties, appeal to the Sixth Judicial District Court from the Order entered in this
x matter on 25 August 2009.

Appellants are exempt from filing a bond with this appeal. (See Points & Authorities,

\ infra.)

- DATED Monday, 14 September 2009.

} Michael Marking
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MEMORANDUM OF POINTS AND AUTHORITIES

1. JCRCP 74B(a)(1) requires filing fees as specified by NRS 4.060 ($12 for noﬁce of
appeal) and NRS 19.013 ($42 for the appeal). Such fees are paid herewith.

2. The duration of the Order, originally 30 days, was extended at the hearing on 25
August to 32 days, making it an extended order as defined in NRS 200.594.

3. NRS 200.591.4 allows an appeal to be taken without bond from an extended order.
Therefore, no bond is-required.

4. This Notice of Appeal is timely filed, being made within 20 days (JCRCP 72B(a))

from the Order, as extended by an additional three days by JCRCP 6(¢) because the Order

was served by mail.
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54 | CERTIFICATE OF SERVICE
55

56 I hereby certify under penalties of perjury that on this date I served a true and correct copy of

57 | the foregoing Notice oF ArreaL by depositing said copy for mailing, in a sealed envelope, U.S.

58 | Postége prepaid, at Austin, Nevada, addressed to Virginia (Sissic) Gallegos, Austin, Nevada

59 89310.

60 ' '

6! | Dated Monday, 14 September 2009.

62 | N d

63 | ‘ i
64 Michael Marking

6

66 ‘ AFFIRMATION

67 } (Pursuant to NRS 239B.030)

6 ¥

69 . The undersigned does hereby affirm that the preceding document filed in the above-described
70 manner does not contain the social security number of any person.

71 . R

72 Dated Monday, 14 September 2009.

|

" » | W
pom

74 e
75 " Michael Marking
76 |

|
77 |
78 (Adverse Parties’ electronic document name: notice_of_appeal_20090914)
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